
 

 

Melita  10/25/16 

 
The above/attached information is not legal advice.  It should not be considered a legal opinion as to which laws apply or as to how any law 

applies to a particular situation.  Companies or individuals should seek advice of counsel with regards to their particular situation. 

Job Classification Overview – Exempt vs. Non-Exempt? 
 

One of the biggest challenges employers face is understanding and determining whether a job meets 
the federal and state tests for exemption from minimum wage and overtime pay.  Failure to properly 
classify employees can result in significant financial risk.  The process of determining exempt versus non-
exempt is based on a number of important factors including an accurate representation of job duties. 
 
Federal and State Laws  
 
California employers are required to classify employees as either exempt or non-exempt under both the 
federal Fair Labor Standards Act (FLSA) and the California Labor Code.  There are a number of differences 
between federal and California law when determining which employees are exempt from overtime 
requirements.  Some of these differences are described here and SHRM members will find an excellent 
overview here.   
 
Key Review Factors 
 
The determination of exempt versus non-exempt classification is more art than science.  The 
determination is made based on a combination of many factors, not just one source.  It is extremely 
important that the information provided as part of the analysis be an accurate reflection of the day-to-
day activities of the job.  
 

Many employers make the mistake of classifying jobs based on the title or the employee’s preference.  

Neither of these approaches guarantees an accurate determination.  Frequently, there is gray area and 

employers are advised to lean on the side of caution. It’s also important to understand that different 

people will review the materials in different ways, which may result in a different determination.   

 
Exemption Tests 
 
Exemption status is not determined by a manager’s request.  A position must meet the criteria of both 
state and federal laws to be properly classified as exempt from overtime. 
 
Employers should assume a job is non-exempt, unless the job passes one of the following exemption 
tests: 
 

 Executive – Federal 

 Executive - California 

 Administrative – Federal 

 Administrative – California 

 Professional – Federal 

 Professional - California 

 Computer Professional – Federal 

 Computer Professional - California 

 Outside Salesperson – Federal 

 Outside Salesperson - California  
 

http://www.dol.gov/whd/regs/statutes/FairLaborStandAct.pdf
http://www.dir.ca.gov/dlse/faq_overtimeexemptions.htm
http://qhplaw.com/wageandhourviolations/flsavscalifornialaborcode/
http://www.shrm.org/templatestools/hrqa/pages/californiaexemptionrequirements.aspx
http://www.dol.gov/whd/overtime/fs17b_executive.pdf
http://www.dir.ca.gov/dlse/Glossary.asp?Button1=E#executive%20exemption
http://www.dol.gov/whd/overtime/fs17c_administrative.pdf
http://www.dol.gov/whd/overtime/fs17c_administrative.pdf
http://www.dir.ca.gov/dlse/Glossary.asp?Button1=A
http://www.dol.gov/whd/overtime/fs17d_professional.pdf
http://www.dir.ca.gov/dlse/Glossary.asp?Button1=P
http://www.dol.gov/whd/overtime/fs17e_computer.pdf
http://www.dir.ca.gov/dlse/Glossary.asp?Button1=E#employee%20in%20the%20computer%20software%20field
http://www.dir.ca.gov/dlse/Glossary.asp?Button1=E#employee%20in%20the%20computer%20software%20field
http://www.dol.gov/whd/overtime/fs17f_outsidesales.pdf
http://www.dir.ca.gov/dlse/faq_overtimeexemptions.htm
http://www.dir.ca.gov/dlse/faq_overtimeexemptions.htm
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Which Law Applies 
 
Employers should assume a job is non-exempt, unless the job passes both the Federal exemption test and 
the California test (if based in California).  If an employee is exempt under federal law but not under state 
law, as sometimes happens, you must pay overtime to that employee in accordance with state law.   
 
Discretion and Independent Judgment 
 
One of the most difficult and important factors in determining whether a job may be classified as 
exempt under the Administrative, Executive or Professional exemptions is the degree of discretion and 
independent judgment within the job’s responsibilities. This is one of the factors where there is a 
difference between federal and California law and when the “art versus science” tends to come into 
play. 
 
California Chamber of Commerce notes “the discretion and independent judgment exemption requires 
that the decisions must involve matters of consequence of real and substantial significance to the 
policies or general operations of your business or customers. The tasks can be related directly to only a 
particular business segment, but must substantially affect the whole business.”   
 
The Department of Labor highlights a point misunderstood by many employers in saying, “The exercise 
of discretion and independent judgment must be more than the use of skill in applying well-established 
techniques, procedures or specific standards described in manuals or other sources.”  The federal 
standard requires that an exempt position’s “primary duty includes the exercise of discretion and 
independent judgment with respect to matters of significance.” It goes on to define a “primary duty” as 
the “principal, major, main or most important duty” and does not set a time threshold. 
 
In California, each of the so-called “white collar” exemptions - administrative, executive and professional 
- require that the employee be "primarily engaged in" the duties which meet the test for the exemption. 
The term "primarily engaged in" means that more than one-half of the employee's work time must be 
spent engaged in exempt work and differs substantially from the federal test, which simply requires that 
the "primary duty" of the employee falls within the exempt duties. 
 
The difference between the federal qualitative standard and the California quantitative standard 
highlight why a specific and accurate description of how much time is actually spent on each duty can 
affect the job analysis.  
 
Consequences 
 
Employers who violate these rules may be penalized by the state government, federal government, or 
both. Employers who violate wage and hour laws, such as improperly classifying employees, may be 
required to pay double or triple the amount owed to employees, plus attorney’s fees.  
 
Not only can the penalty fees be high, misclassification has other impacts as well.  An improperly paid 
employee may have low morale, which may impact other employees.  Additionally, a misclassified 
worker may not be isolated, which may trigger a broader review or class action lawsuit.  
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Employer Action 
 
Employers may follow the below steps or engage with Melita to assist: 
 

 Complete a Job Classification Worksheet and detailed job description. 

 Identify exemption test to apply and complete the test. 

 Consult with legal counsel for formal determination recommendation and to protect the 
confidentiality of any review under the attorney-client privilege. 

 Communicate any changes to the affected employee. 

 Review determination as needed based on changes to the job description. 
 
Contact HR Services with any questions. 

 

mailto:hrservices@melitagroup.com

